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CRIMINAL INVESTIGATION BILL 2005 
Consideration in Detail 

Resumed from 13 April. 

Clause 32:  Warrant not required - 
Debate was interrupted after the clause had been partly considered. 

Clause put and passed. 

Clause 33:  Public open area, search powers in - 
Mr R.F. JOHNSON:  This clause deals with search powers in public open areas.  Am I right in saying that this 
is a new concept, and an unusual one, according to the way in which the law has stood to date?  Will the 
Attorney General explain a few things?  What exactly is a public open area?  What does it entail?  Is it just a 
park, or is it Forrest Place or something like that?  Exactly what powers will the police have to do things in those 
public areas?  As I understand it, under this clause the police will be able to exclude people from a non-enclosed 
area without applying for a warrant.  However, if an item is within an enclosed area, they will still need to seek a 
warrant.  Perhaps the Attorney General will explain that.  We found something interesting when doing our 
research; that is, the police will not have the power to dig up anything.  Therefore, if an item is in a park or a 
place like that, the police will not be able to dig it up without a warrant.  Perhaps the Attorney General will 
confirm that so that it is recorded in Hansard.  Will the Attorney General also confirm, so that it is recorded in 
Hansard, that in an area such as Kings Park, the police will have search powers in the open areas, but not in any 
structure or building? 

Mr J.A. McGINTY:  The member for Hillarys is quite correct that this is a new concept of public open area and 
the powers to search in such an area.  The first question was: what is meant by a public open area?  On page 4 of 
the bill, “public open area” is defined to mean - 

(a) an area that is part of a road open to and used by the public; or 

(b) an area of land - 

 (i) to which the public has access, whether on payment or not; and 

(ii) on which there is no building, structure, tent or mobile home, 

and it does not matter if the area is the whole or a part of a surveyed lot or of an unsurveyed 
piece of land, or, if the area is part of such a lot, there is a building, structure, tent or mobile 
home on some other part; 

An example is then given in the bill.  It states - 

. . . an area of bush in a national park is a public open area but a building in the park is not. 

Therefore, generally speaking, it relates to areas to which the public has access and which are open areas. 

Mr R.F. Johnson:  A structure such as a tent, a mobile home, a caravan or whatever may be within that area, on 
a piece of land.  Would you call a tent a structure? 

Mr J.A. McGINTY:  Yes. 

Mr R.F. Johnson:  Therefore, would that preclude the police from searching that area without a warrant?  
Would they need a warrant? 

Mr J.A. McGINTY:  The area covered by the tent? 

Mr R.F. Johnson:  Yes, just the area covered by the tent. 

Mr J.A. McGINTY:  Yes, the police would need a warrant, but for the rest of the land -  

Mr R.F. Johnson:  A hectare of land may be owned by somebody.  If that person has a tent on that land, would 
the police need a warrant to search any of that open area? 

Mr J.A. McGINTY:  Generally speaking, it would not include privately owned land. 

Mr R.F. Johnson:  Generally speaking? 

Mr J.A. McGINTY:  Yes.  For instance, a park to which the public has access might be owned by the City of 
Wanneroo.  Although it is privately owned by the City of Wanneroo, for instance, it would still come under the 
description of a public open area. 

Mr R.F. Johnson:  Because it is publicly owned space. 
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Mr J.A. McGINTY:  Yes, that is right. 

Mr R.F. Johnson:  I accept that. 

Mr J.A. McGINTY:  That is the reason I said generally. 

Mr R.F. Johnson:  But a farmer’s field - 

Mr J.A. McGINTY:  No, not unless some well-known public access arrangement to that was in place.  As a 
general principle, no, the police cannot search that sort of land.  That is the meaning of “public open area”.  As 
the member has indicated, the police powers that are then prescribed are those that follow from the fairly clear 
language used in clause 33.  Firstly, the officer must reasonably suspect that a thing relevant to an offence, or 
that a person against whom an offence may have been, or may be being, committed is in a public open area.  In 
that case the officer may exercise any of the powers that could be exercised under a search warrant if it were 
issued.  That gives the police the power to use the powers they would have under a search warrant, but there is 
no requirement for a search warrant for public open areas.   

The final issue raised by the member relates to clause 33(2) and the absence of a power to dig.  This provision is 
designed to place beyond doubt the power of the police to be able to exercise the powers that they would have 
under a search warrant for public open land, but it draws the limit at the police doing destructive things such as 
digging on the land. 

Mr R.F. JOHNSON:  I am still trying to catch up with all the amendments that the Attorney General sent me, 
because, as he is aware, I have been away from Parliament for a while.  This bill has not been a priority for me in 
the past 10 days. 

Mr J.A. McGinty:  I am surprised! 

Mr R.F. JOHNSON:  I am sure that the Attorney General is.  I took another bill away with me, which I will 
deal with in a couple of weeks, but it is not listed on the notice paper as an urgent bill.  Clause 33 previously 
referred to a place of public entertainment. 

Mr J.A. McGinty:  It is now clause 34. 
Mr R.F. JOHNSON:  Clause 34 does not refer to a place of entertainment. 

Mr J.A. McGinty:  The reference to place of entertainment has gone. 
Mr R.F. JOHNSON:  It has gone completely.   

Mr J.A. McGinty:  Yes. 

Mr R.F. JOHNSON:  Am I right in saying that it has been removed because a place of entertainment could be 
searched only if members of the public were in attendance and the place were open; however, if the place were 
closed, the police would need a search warrant to search?  It could be a theatre.  If members of the public were in 
the auditorium watching a show or a play, that would be deemed a public place because people are allowed to go 
there.  They would pay for their ticket.  Although that reference is no longer in the bill, it is still relevant to the 
reference to public open area.  Some people would say that a theatre is a public open area, particularly the foyer.  
Am I right in saying that the police will need a warrant to search a place similar to a theatre, whether it be open 
or closed to the public? 

Mr J.A. McGINTY:  I will make one last point about the public open area and the digging issue.  One would 
think that if the police suspected that a body was buried in Kings Park as a result of a murder, the Kings Park 
Board, as the owner of the land, would consent to the police digging to retrieve the subject of the murder.  Again, 
it requires consent, and if the consent is forthcoming, as it would be, in most situations there would be the power 
to do that.   

On the next issue raised by the member, although it relates to clause 34, the reference to public place is to retain 
the essence of what is currently there for public places.  The idea that was mooted earlier of including the 
concept of places for entertainment was a result of issues raised by the Liberal Party in the lead-up to this debate.  
It was realised that there were shortcomings in that approach and, therefore, the concept of entertainment places 
was deleted.  We now have the concept of a public place in the next clause.  Police officers have a right to enter 
and remain in a public place where members of the public are present for the purpose of ensuring that peace and 
good order are maintained at that place.  I am sorry, Mr Acting Speaker, but we are getting a little ahead of 
ourselves.  A “public place” is defined on page 4 of the bill.  In essence, it is a place to which the public has or is 
permitted to have access whether or not on payment.  It could well include a theatre.  It is different from public 
open area in that often it will be a building. 

Mr R.F. Johnson:  It could be a free concert somewhere. 
Mr J.A. McGINTY:  Yes, and that is the case whether or not on payment of a fee.  It could be a paying concert. 
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Mr R.F. Johnson:  Or a free concert, like the concert the Town of Victoria Park put on a few months ago, which 
was extremely successful. 
Mr J.A. McGINTY:  The bill defines public place as a place to which the public has access with the express or 
implied approval of the occupier.  It also includes a school, university or place of education other than those 
parts of the place where the public is expressly denied access. 
Mr R.F. Johnson:  However, that is to keep good order, which I can understand.  How will it be affected if the 
police need to search that place or people while members of the public are in attendance? 

Mr J.A. McGINTY:  The general provision is that they will need a warrant, unless there is consent from the 
owner or occupier of that place.  If, for example, there has been a murder in the cathedral, the police would need 
either the consent of the archbishop or a warrant to do the search and conduct the investigation.  If they want to 
do more than maintain peace and good order, a warrant is required. 

Clause put and passed. 

Clause 34 put and passed.   

Clause 35:  Place or vehicle, entry of to prevent violence -  
Mr R.F. JOHNSON:  Is this provision contained in the Police Act?  Is it a fundamental police power that would 
otherwise fall under common law? 

Mr J.A. McGinty:  It is currently a common law power, and this will be the first time it has been made a 
statutory power. 

Mr R.F. JOHNSON:  If the police see something relevant to another offence while they are in that 
establishment, they can seize that thing.  Can the Attorney General clarify that briefly? 

Mr J.A. McGINTY:  By way of clarification on the point that I have just made, this is a common law power 
that is being codified for the purpose of statute.  Currently, the police have the power to board and search a 
vessel, which power is contained in the Police Act 1892.  That is analogous to the power that we are talking 
about.  The circumstances in which the police can enter a place or stop and enter a vehicle are set out in clause 
35(1) of the bill.  It requires the police officer to reasonably suspect that any of those things referred to in 
subclauses (1) to (3) are occurring or are about to occur; that is, there is likely to be violence against a person, an 
act is likely to cause a person to use violence against another person, or it is likely to cause a person to fear 
violence will be used.  Basically, it revolves around the question of actual or potential violence.  It gives the 
police the power, based on a reasonable suspicion, to enter that place.  It is similar if there is any breach of peace 
by the person or any act likely to kill or cause serious injury to a person or unlawful damage to property.  In any 
of those circumstances in which something is reasonably expected by the police, they have the right to enter a 
place or stop and enter a vehicle.  If those circumstances are reasonably suspected, it flows on from there.   
Clause put and passed.   

Leave granted for clauses 36 to 39 to be considered together. 

Clauses 36 to 39 - 
Mr R.F. JOHNSON:  Do these clauses affect the Police Act? 
Mr J.A. McGINTY:  They affect a mix of common law powers and some antiquated Police Act powers.  I have 
referred already to section 40 of the Police Act, which refers to the police having power to board and search 
vessels.  Section 49 of the Police Act is headed “Police and property owners may apprehend offenders; police 
may search vehicles and people for stolen property”.  In the middle of a very long paragraph, which does not 
seem to have a full stop, it reads -  

every police officer or constable may also stop, search, and detain any cart, carriage, or vehicle, in or 
upon which there shall be reason to suspect that anything stolen or unlawfully obtained may be found,  

Some antiquated provisions touch on the general subject matter of the sections that we are talking about.  This 
updates the provision, drafted no doubt around 100 years ago, to give expression to it in a modern policing 
context. 
Mr R.F. Johnson:  It is within the Police Act. 

Mr J.A. McGINTY:  Some of it is. 
Mr R.F. Johnson:  Is the rest of it part of common law? 

Mr J.A. McGINTY:  That is right.  I tried to illustrate the sort of powers that are in the Police Act. 
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Dr J.M. WOOLLARD:  These three clauses provide for the powers of the police to search vehicles.  I refer to 
clause 38 which reads in part -  

(a) to prevent a vehicle from being used - 

(i) in the commission of an offence;  
We hear about big parties held in the suburbs that attract 200 or 300 people, some of whom are possibly taking 
drugs or have taken drugs to the party.  Under this clause, if police who attend any of these big parties suspect 
there are drugs at the party, could the police check some vehicles parked outside the place where the party is 
being held? 
Mr J.A. McGINTY:  I think the answer to that is no because the police would have to reasonably suspect that 
drugs are in a particular car, not that there might be drugs about in a general sense.  Clause 38 refers to a police 
officer reasonably suspecting that it is necessary to prevent a vehicle from being used in the commission of an 
offence.  Assuming that being in possession of illicit drugs is an offence, an officer would need to have 
reasonable grounds for suspecting that possession of drugs was occurring in that particular vehicle.  It does not 
give power at large for the police to stop every car based on the suspicion that people, generally, are using drugs. 

Dr J.M. WOOLLARD:  If the police knew that a person at the party had a record as a drug dealer and they 
deduced which car that person drove to the party in, surely the police would be able to search that car. 

Mr J.A. McGINTY:  Clause 39, headed “Vehicle, search of things relevant to offence”, would certainly give 
the police power to intervene in those circumstances.  An officer would have the power to stop, enter and search 
a vehicle and to seize anything relevant to the offence. 

Mr R.F. JOHNSON:  Further to the member for Alfred Cove’s concerns, can the Attorney General confirm that 
if a dozen vehicles turned up uninvited to a party where the police were present and they saw a couple of people 
who appeared to be on drugs getting out of a car, would that be reasonable grounds to suspect that that vehicle 
contained illicit drugs in the furtherance of a crime, which is to take illicit drugs?  Would that give the police the 
powers to search the vehicle? 

Mr J.A. McGINTY:  I think the answer is that it would depend on the judgment of the individual officer and 
whether he thought there were sufficient grounds for reasonably suspecting that drugs were in the car.  Perhaps 
that would be an indicator. 

Mr R.F. Johnson:  I would have thought a clear indicator.   

Mr J.A. McGINTY:  I am not sure that I would like to rely absolutely on that for the powers of the police to 
intervene.  We are getting into the area where indicators apply.  The test comes back to whether the officer had 
reasonable grounds for suspecting something. 

Mr R.F. JOHNSON:  That would be a matter of how the officer felt about the situation.  Nothing can be 
pursued if the officer is wrong.  If the officer quite rightly believes that drugs are in the car, based on the fact that 
the people getting out of the car are as high as kites from taking drugs, the officer has every right to search the 
vehicle.   

Mr J.A. McGinty:  The problem with that is defining the offence or the thing connected to an offence that the 
police want to find.  The fact that someone is as high as a kite on drugs does not necessarily mean that drugs are 
in the car. 

Mr R.F. JOHNSON:  Drugs would be in the car; they would be in their body possibly and there might be some 
spare ones in the glove compartment.  It is an offence to drive a motor vehicle while under the influence of 
drugs. 

Mr J.A. McGinty:  The officer must reasonably suspect.  “Reasonably suspect” is defined in clause 4 as an 
objective test, so it is not a matter of whether a particular officer feels a particular way on a particular day; it is a 
matter of whether it is a reasonably held view. 

Mr R.F. JOHNSON:  I think an officer could sustain a reasonably held view in that case. 

Mr J.A. McGinty:  He might well be able to.   

Clauses put and passed.  

Clause 40:  Place, entry of to establish protected forensic area for serious offence - 
Mr R.F. JOHNSON:  Will the Attorney General explain this clause in simple language so that it is on the 
record, and confirm that the protective forensic area is simply a suspicion of evidence?  It may not necessarily be 
a crime scene.  In other words, am I right in drawing the conclusion that a protected forensic area may be an area 
where a criminal has gone to and could have left DNA evidence, but it may not be the crime scene?  The crime 
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scene may be in another house that is two blocks away.  However, there is every opportunity that wherever the 
criminal has gone may contain forensic evidence that is important to a crime that occurred in another place. 

Mr J.A. McGinty:  The member is exactly right.  The reason is that the crime scene is where one would expect 
the crime to have been committed.  It may be where the weapon was disposed of, for instance, or a place where 
DNA was left as part of the trail from the crime scene or perhaps to another crime scene.  That is why the term 
“crime scene” has not been used in this instance.   

Clause put and passed.   

Clause 41:  Search warrant, application for -  
Ms S.E. WALKER:  Division 3 of part 5 deals with powers with a search warrant.  Is there anything different 
relating to an application for a search warrant to that which is currently the case?  Has anyone been added to the 
list of those who may apply for a search warrant?  Reference is made in this clause to a public officer.  Can a 
public officer currently apply for a search warrant? 

Mr J.A. McGINTY:  No.  This is a carrying forward of the current powers with a search warrant as they apply 
to the Criminal Code.  There are definitely changes in wording, but no changes in powers or effect.  Section 711 
of the Criminal Code relates to police officers obtaining a search warrant.  To qualify what I said previously, the 
only change that has occurred is that those same abilities or powers are now open to public officers in addition to 
police officers. 

Ms S.E. Walker:  It is a big change. 

Mr J.A. McGINTY:  It is about who can apply for it, but, generally speaking, the whole of the powers in the 
Criminal Investigation Bill 2005 relate to police officers and public officers. 

Dr J.M. WOOLLARD:  Clause 41(3)(h) states that an application for a search warrant must state to the best of 
the applicant’s knowledge, whether an application for a search warrant for the same place has been made to any 
other GP within the previous 72 hours and, if so, whether or not a warrant was issued.  Why does the clause state 
“to the best of the applicant’s knowledge”?  Surely, if police officers or public officers are able to apply for a 
search warrant, they should have full details.  It should not be to the best of the applicant’s knowledge.  They 
should be able to provide the justice of the peace to whom they apply for the search warrant the full particulars.  
Why does the paragraph state “to the best of the applicant’s knowledge”? 
Mr J.A. McGINTY:  The application needs to be made to a JP, not a GP.  One can go to a GP, but whether he 
or she will give the applicant a search warrant is another thing.  Having said that, the person applying for the 
search warrant needs to state something that is to the best of his or her knowledge.  It might be that different 
arms of the police service have been investigating different elements of an issue and, unbeknown to the person 
investigating this matter, someone else may have sought a search warrant to deal with the same subject matter.  
This is saying that to the best of their knowledge they must certify that no-one else has applied for a search 
warrant.  It does not rule out the possibility that someone else might have applied for a search warrant.  The 
clause is designed to cover that exceptional situation. 

Dr J.M. Woollard:  It should read “if they have any knowledge of a similar application they should inform a 
JP”. 
Mr J.A. McGINTY:  I think that is the effect of the clause.  The member is right. 

Ms S.E. WALKER:  In relation to the new group of people that may be able to make application for a search 
warrant, it is a big step forward. 
Mr J.A. McGinty:  It could be.  Obviously, no-one is prescribed yet.  They need to be prescribed; it does not 
relate to anyone who is a public officer because a public officer needs to be prescribed to use this power. 
Ms S.E. WALKER:  Is that to be by regulation? 
Mr J.A. McGinty:  Yes. 
Ms S.E. WALKER:  It concerns me that if we go to the definition of “public officer”, it refers one to clause 
9(1), which reads -  

 For the purposes of this Act and in particular the definition of “public officer” in section 3(1), another 
Act or the regulations made under this Act may prescribe - 

Therefore, it may be another act so long as it is an offence of this bill.  I find it very concerning that some 
officers of local government can go into a home pursuant to by-laws.  What we will have here is all classes of 
public officers being able to make application for a search warrant.  It is not by way of the regulations made 
under this legislation; it is whether under another act the public officer is given authority to stop and search 
someone and create a forensic area.  That is the reality. 
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Mr J.A. McGinty:  Obviously a lot of thought will need to be given to who would be prescribed as public 
officers for the purpose of exercising these particular powers.  Consideration will be given to whether it will 
include, for example, local government officers, fisheries inspectors, Department of Conservation and Land 
Management officers or a raft of people who fit into that area.  There is a responsibility for inspection and 
enforcement.  Any regulation providing for that will need to be brought to this chamber for disallowance.  That 
is when the debate about the appropriateness in a particular circumstance could be had by this place. 
Ms S.E. WALKER:  Is there anywhere in any act, once this bill is passed, whereby a public officer will be able 
to make application for a search warrant?  Mr Tremlett is a very fine member of the parliamentary counsel team. 
Mr J.A. McGinty:  Did you say that I am a very fine member of Parliament? 
Ms S.E. WALKER:  No, Mr Tremlett is a fine member of parliamentary counsel.  The Attorney General would 
not be allowed in there.  The Attorney was very testy to me the other night because he had a lot on that day.  He 
said that maybe in his next life he will work in the parliamentary counsel office.  I have to say that the 
parliamentary counsel office was the best I have ever worked in.  Anything drafted by Mr Tremlett will be 
superb. 

Mr J.A. McGinty:  I think the member has made Mr Tremlett’s day.  

Ms S.E. WALKER:  Mr Tremlett is highly regarded by everyone at the Crown. 

Mr J.A. McGINTY:  Does Mr Tremlett have an answer for me?  The answer to that question is no, with one 
possible exception, and I refer to the consequential provisions legislation, which we will deal with in a few 
minutes, in which there may be a provision - I am not certain about that and I will double check it - that is not in 
any other act; for example, the Local Government Act or any others. 

Ms S.E. Walker:  Why do you envisage that you would need that power? 

Mr J.A. McGINTY:  It is an endeavour to standardise the procedures that are adopted.  For instance, next time 
we debate a bill dealing with chicken inspectors, the inspectors will be simply given power by reference to this 
bill.  Eventually we will have a well-understood set of powers applicable in all circumstances, so that whenever 
it is thought necessary to give that power to an enforcement officer, it will be by reference to this bill.   

Ms S.E. Walker:  At the moment if a chicken inspector wanted that power, could the inspector apply for a 
search warrant?  What is the normal procedure now if an inspector wanted to inspect some place? 

Mr J.A. McGINTY:  Not unless the act under which that officer is covered said so. 

Ms S.E. Walker:  For instance, if the RSPCA wants to access and search a property, does it have to get a search 
warrant from the police? 

Mr J.A. McGINTY:  I would say, without looking up the provisions in the Animal Welfare Act dealing with the 
question of cruelty to animals, only if an express power was contained in that act in respect of RSPCA officers or 
local government officers. 

Ms S.E. Walker:  I am really using that as an example. 

Mr J.A. McGINTY:  Yes, I know.  However, my answer to the member’s general question was by using that 
example.  Some people might currently have power to investigate or even apply for a search warrant.  For 
instance, fisheries officers have the power to apply for a search warrant. 

Ms S.E. Walker:  Is this a sort of policy thing whereby you are short of police officers and you are just finding 
another group of people to do some jobs that police are doing at the moment? 

Mr J.A. McGINTY:  No.  It is in areas in which there is that power at the moment, or where it is envisaged in 
the future for an officer in his or her discrete area, such as a wildlife or fisheries officer.  This will result in 
greater standard provisions and simplify the way in which these things are done.  I think that is for the benefit of 
everyone.  I refer the member to clause 9(2), which states - 

A public officer may only exercise a power in this Act in relation to an offence if - 

. . .  

(d) the offence is one that the officer, by virtue of being such an officer, is authorised to 
investigate or prosecute. 

Ms S.E. Walker:  What is that from? 

Mr J.A. McGINTY:  It is clause 9(2) of the Criminal Investigation Bill. 

Ms S.E. Walker:  Yes, I understand that.  That is what I was saying just now: under the powers that apply in this 
bill, a public officer can stop and search a vehicle and declare an area a forensic area.  
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Mr J.A. McGINTY:  No, that is not correct.  The power must be expressly conferred by the regulations under 
this bill, and there must be a power in the other act to investigate or prosecute.  That is the scheme that is set up.  
Therefore, it is only when the regulation under this bill is made providing that a chicken, wildlife or fisheries 
inspector may have that power. 

Ms S.E. WALKER:  Clause 9(2) states - 

A public officer may only exercise a power in this Act in relation to an offence if - 

(a) this Act provides that the power may be exercised by a public officer; 

Certain things may be done under the provisions in this bill, one of which is, for instance, stopping a vehicle and 
declaring it a forensic area.  If, say, the fisheries legislation refers to this bill and states that a fisheries officer has 
all the powers of a public officer referred to in the Criminal Investigation Bill, the officer could stop and search a 
vehicle and declare it a forensic area.   

Mr J.A. McGinty:  No, I do not think so, because clause 40, in relation to forensic areas, relates only to police 
officers.  Nobody else, therefore, can exercise that power. 

Ms S.E. WALKER:  It is, therefore, anything that refers to police and public officers in this bill? 

Mr J.A. McGinty:  Yes. 

Dr J.M. WOOLLARD:  I am sorry I was late in coming into the chamber for debate on the earlier part of this 
bill.  However, the Attorney General has said that a public officer can be a Department of Conservation and 
Land Management officer or a fisheries officer.  I guess the Attorney General gave some other examples earlier, 
and I will look through Hansard to see those examples.  The Attorney General also said that it could be a local 
government officer.  Is there any possibility that this could therefore include council rangers and security 
officers?  Could this bill give rangers and security officers power under this clause? 

Mr J.A. McGinty:  Yes, if the regulation was made designating them as public officers for the purposes of that 
power if their own act gave them that power. 

Dr J.M. WOOLLARD:  In that case I do have some concerns.  Often security officers are employed by 
councils on an agency basis.  What criteria would be used for those officers?  My concern is that this provision 
will apply across the board.  It could apply to someone appointed as a security officer and those powers could go 
to that officer’s head.  What safeguards will the Attorney General insert in the legislation before he designates a 
group to be regarded as public officers?  Has this been considered in regulations? 

Mr J.A. McGinty:  We have no plans at the moment to do that, I think, is the answer to the member’s question.  
If it is to be done at some time in the future, that is the time at which Parliament would need to look at whether 
the legislation has appropriate restrictions and safeguards.   

Dr J.M. WOOLLARD:  Brilliant; I thank the Attorney General for that.  Does that mean then that the 
appropriate act needs to be changed for anyone classed as a public officer in future so that we, as a Parliament, 
would know that the group - be it CALM officers, fisheries officers or council rangers - is to be classed as public 
officers?  I am concerned that it may slip through and the Attorney General may not get comments from people 
about their concerns. 

Mr J.A. McGinty:  There would need to be a provision in regulations, which would need to come to this house.  
It might slip through.  Who knows?  However, the first thing is that public officers must be established under a 
written law.  Most security officers are not appointed under a written law.  Therefore, in the example given by 
the member, it is unlikely that that would be the case.  There would then need to be a regulation made making 
them public officers for the purposes of this bill, if there was power under their substantive act, if that is what 
they were employed under. 

Dr J.M. WOOLLARD:  Is it envisaged that the regulations for this bill will come before Parliament? 

Mr J.A. McGinty:  Yes, absolutely! 

Dr J.M. WOOLLARD:  Therefore, members will have an opportunity to read those regulations before this bill 
comes into effect. 

Mr J.A. McGinty:  Yes, before the question raised by the member becomes a live one. 

Clause put and passed. 

Clauses 42 to 46 put and passed.   

Clause 47:  Protected forensic area, powers in relation to -  
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Ms S.E. WALKER:  I want to follow on from what I said previously.  The definition of “senior officer” in 
clause 46 uses the words “in relation to a police officer” and “in relation to a public officer”.  That must mean 
that at some point in the bill it is envisaged that a public officer will be given powers in relation to a protected 
forensic area. 
Mr J.A. McGinty:  That is correct. 
Ms S.E. WALKER:  The Attorney General implied just now that perhaps the powers of a public officer would 
not go that far.  Does the Attorney General have a list of the clauses in the bill in which a public officer will be 
given the same powers as a police officer? 
Mr J.A. McGinty:  No; we have not gone through it and compiled a separate list. 
Ms S.E. WALKER:  Would it be possible to do that? 

Mr J.A. McGinty:  Not during the course of this debate, no. 
Ms S.E. WALKER:  Would it be possible to get such a list? 

Mr J.A. McGinty:  I am sure that could be done quite easily.  It is a simple word-processing exercise. 
Ms S.E. WALKER:  If the Attorney General could provide that, I would be grateful.   

Clause put and passed.   

Clauses 48 and 49 put and passed.   
Leave granted for clauses 50 to 56 to be considered together. 

Clauses 50 to 56 - 
Mr R.F. JOHNSON:  I have some general questions about part 6, which deals with obtaining business records.  
Is it envisaged that a member of the police, such as a senior officer, will be given the power to make an order, 
rather than a justice of the peace or a magistrate, or will it always be left to a JP or a magistrate? 

Mr J.A. McGinty:  A police officer cannot make an order. 

Mr R.F. JOHNSON:  It is not envisaged that a police officer will be able to make an order? 

Mr J.A. McGinty:  No. 

Mr R.F. JOHNSON:  Fine.  Is it correct that the police will not have the power to search for specific records but 
will need to get a warrant from a JP or a magistrate to get the proprietor or a person in authority in the business 
to produce the specific documents that the police officer has requested?  In other words, am I correct in saying 
that police officers will not have the power to access the computer or the records in a business premises but will 
need to make an application for an order to produce the specific documents that the police require?  Is that the 
correct interpretation of part 6 of the bill?   

Mr J.A. McGinty:  I do not know that this will answer the member’s questions, but certain organisations are 
happy to produce documents if they are compelled by law to do so.  Generally speaking, banks and other major 
financial institutions fit that description.  Therefore, so long as there is an order, there is no need for the police to 
go into the computer system; the financial institution will provide the appropriate records.  That is the sort of 
thing that is envisaged here.  The police officers will simply get the order.  They will not go into the computer 
and look at the records. 

Mr R.F. JOHNSON:  Or go through the filing cabinets.  What I am trying to establish is whether under this part 
of the bill the police will simply obtain an order from a JP or a magistrate, because JPs and magistrates are the 
only people who can authorise that -  

Mr J.A. McGinty:  Yes. 

Mr R.F. JOHNSON:  Once the police have obtained that order, is it envisaged that they will then take that order 
to the business premises, whether it be a bank or a financial institution, and that will be sufficient for them to be 
given the documents that they are seeking? 

Mr J.A. McGinty:  It should be.  However, it is important to note that clause 55(2) gives the police the power to 
get inside those records.  I am advised that in the normal course of events that will not be necessary, because the 
banks are happy to provide that information, provided they have a court order requiring them to do it. 

Mr R.F. JOHNSON:  Am I right in saying also that there is no provision in part 6 that requires the subject of a 
search to be notified prior to the search; in other words, the police do not need to notify the business that they 
intend to obtain an order for it to produce the documents that they are requesting? 
Mr J.A. McGinty:  No, there is no requirement of that nature. 



Extract from Hansard 
[ASSEMBLY - Tuesday, 9 May 2006] 

 p2392c-2408a 
Mr Rob Johnson; Mr Jim McGinty; Dr Janet Woollard; Ms Sue Walker 

 [9] 

Mr R.F. JOHNSON:  So the police get the intelligence, and they then get the order and go to the business and 
say, “Your friendly coppers are here today.  We want X, Y and Z, and you will produce that now, or in a 
reasonable time.”  Is that what is envisaged under this part of the bill?  
Mr J.A. McGinty:  Yes.  However, if the police believe they are being given the runaround and are not being 
given the information that they are seeking, they have the power to obtain a search warrant to access the records. 

Mr R.F. JOHNSON:  The Attorney General said “to obtain a search warrant”.  What is the difference between 
an order for a business to supply the records as opposed to a search warrant?  Are they not the same thing in 
essence? 
Mr J.A. McGINTY:  Once an order to produce is obtained from a JP - which would include a magistrate, 
because a magistrate has all the powers of a JP -  

Mr R.F. Johnson:  Is the order basically a warrant? 
Mr J.A. McGINTY:  No.  For instance, it does not provide the right to enter or search and do those sorts of 
things.  It is basically an order to compel someone to produce. 
Mr R.F. Johnson:  But they have to be able to enter the premises in order to serve the warrant to produce.  In 
that instance it is similar to a warrant.  However, in the case of a warrant I assume the police would say, “We are 
either going to go through all your files and take away all your computers, or you will supply us with this 
information and these records.” 
Mr J.A. McGINTY:  In most circumstances the order to produce will be sufficient, in the normal conduct of a 
business, for the information contained in the order to be produced.  In practical terms, that will not be a problem 
in the overwhelming bulk of cases.  A person will be able to go to the Commonwealth Bank with an order, and 
the bank will produce the information he wants.  It is only perhaps when a person thinks that the bank is not 
giving him the information he wants, or perhaps it might be more of a fly-by-night business by nature - it might 
be something similar to the situation portrayed on Four Corners last night - 
Mr R.F. Johnson:  I didn’t have that luxury. 
Mr J.A. McGINTY:  In those circumstances a person may well want to get a warrant, which would then give 
him the power to go into the place, turn it upside down and look for evidence and things of that nature.  The 
order to produce is a more gentlemanly way of saying to someone that he needs to produce certain goods, and 
most people would comply with that. 
Mr R.F. Johnson:  Do you envisage - I do not mean the Attorney General personally; I mean the government, 
the police or whoever will be responsible for this, and I assume it will be the police - this part of the bill being 
used mainly to gain access to financial records of companies and individuals in banking institutions?  Is that the 
main thing? 
Mr J.A. McGINTY:  Senior Sergeant Langdon assures me that that is his experience and would be his 
expectation.  Financial records and business records would be produced. 
Mr R.F. Johnson:  From banks or financial institutions? 
Mr J.A. McGINTY:  Generally speaking, yes. 
Mr R.F. Johnson:  Could this be used, and do you envisage it being used, with finance brokers or similar people 
who might be suspected of carrying out a fraud and cheating people?  If the police suspected fraud or conspiracy 
to defraud investors, could they apply for an order to go to a finance broker’s office or place of business, serve 
the order and ask for all the records that the finance broker has in relation to outstanding investment loans? 
Mr J.A. McGINTY:  It is a question for the discretion of the police.  Most probably the important issue to note 
is that if the finance broker was being investigated for alleged fraud, the answer would be no.  It would be third 
parties.  The police might go to the banker of the finance broker to get evidence against the finance broker. 

Mr R.F. Johnson:  Or it could be the valuer.  If the police suspected that the valuer was giving dodgy valuations 
to a finance broker to support a higher value, the police could obtain an order to get relevant documents in 
relation to the valuer’s reports. 
Mr J.A. McGINTY:  If there is an allegation that the valuer has behaved in a criminal way, clause 51(1) would 
apply, which states - 

An order to produce must not be issued under this Part to a person in relation to a business record that 
relates or may relate to an offence that the person is suspected of having committed. 

Therefore, if there is an allegation of fraud against the valuer, the answer is no, but it could be an order for the 
valuer in respect of the finance broker. 
Clauses put and passed. 
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Leave granted for clauses 57 to 61 to be considered together. 

Clauses 57 to 61 - 
Mr R.F. JOHNSON:  Part 7 deals with gaining access to data controlled by suspects.  Are the clauses in part 7 
similar to those in the Criminal Code Amendment (Cyber Predators) Bill 2005?  What grounds would the police 
need to be able to utilise the authority under this part of the bill to gain access to that data?  Most computers have 
access codes.  Am I right in saying that under the clauses in part 7, the access codes to the computers to which 
the police believe they should have access must be provided by the businesses or individuals who are in control 
of those codes?  If not, what sort of ramifications are there for somebody who does not provide the relevant 
access codes? 

Mr J.A. McGINTY:  The member for Hillarys is correct in that this is a relatively recent addition to this bill.  
As we know, this bill has been many years in its gestation.  These provisions were inserted as a result of the 
cyber predators legislation.  They were modelled on the provisions in that legislation.  The member might not 
have been in the chamber when I indicated that the cyber predators legislation was proclaimed a little over a 
month ago, and the police have already arrested and convicted their first suspect under the provisions of that 
legislation.  Therefore, it was a remarkably quick success story to get the runs on the board. 

Mr R.F. Johnson:  That, of course, is because the opposition was so willing to assist the government in carrying 
out its statutory duty. 

Mr J.A. McGINTY:  Undoubtedly.  I will deal with the issues of gaining access to data that is controlled by 
people who are suspected by the police of having committed an offence.  The provisions that deal with the 
application for a data access order are set out in clause 58.  The first thing to note is in clause 58(2).  Because of 
the seriousness of the subject matter, an application must go to a magistrate and not to a justice of the peace.  A 
JP is not sufficient.  Subclause (3) sets out what must be contained in the application made to the magistrate for a 
data access order.  The provision dealing with the offence that is believed to have been committed is in 
paragraph (b).  The provision dealing with the grounds on which the applicant suspects that the offence has been 
committed is in paragraph (c), and it continues.   

The question of an encryption code or something that would give access to the computer is contained in clause 
61(2).  That essentially requires the suspect to obey the order.  If he does not - in other words, if he refuses that 
access - that in itself is a crime punishable by imprisonment for five years.  If a person thinks he can get away 
with it by not providing the data, that in itself is the crime for which he can be convicted. 

Clauses put and passed.   
Leave granted for clauses 62 to 72 to be considered together. 

Clauses 62 to 72 - 
Mr R.F. JOHNSON:  Part 8 is headed “searching people”, and it details in some depth when and how strip 
searches should be carried out.  Am I right in saying that this part codifies the power to search?  Powers to search 
are already contained in the Police Act or another act. 

Mr J.A. McGinty:  It is a part carrying forward the existing provisions in sections 49 and 68 of the Police Act.  I 
referred to section 49 earlier concerning some quaint terminology about carts and carriages.  Section 68 enables 
police to search the premises and property of persons in custody charged with a crime.  Therefore, that is a 
general power. 

Mr R.F. JOHNSON:  That relates to items such as vehicles, carts or whatever.  This part of the bill refers to the 
search of a person.  All of part 8 deals with searching a person, and exactly what parts of a person can be 
searched.  The mouth can be searched, but no other orifice - I think I am right in saying that.  I see some nodding 
heads, so I assume I am correct. 

Mr J.A. McGinty:  You would be, then! 

Mr R.F. JOHNSON:  Unless they have mad cow disease, of course. 

Mr J.A. McGinty:  I’m not sure who you’re referring to there. 

Mr R.F. JOHNSON:  Certainly not the Attorney General - not at all.  This part basically codifies existing 
powers.  The police have always had the power to search people. 

Mr J.A. McGinty:  It certainly codifies, but it goes a lot further than the powers currently in the Police Act or 
the provisions of the Criminal Code by writing in the common law powers as well. 

Mr R.F. JOHNSON:  Am I right in saying it takes modern technology into account as well within these clauses 
under part 8?   
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Mr J.A. McGinty:  Yes. 

Mr R.F. JOHNSON:  Clause 65 outlines what will happen if officers have the power to search; therefore, the 
officers must already have the power to stop and detain.  This is not just a strip search or a search of some sort in 
a police station.  This, I assume, gives police the power to stop and detain somebody and to carry out a search of 
that person. 

Mr J.A. McGinty:  Various powers to stop and search are contained in this bill.  The member will not find the 
power to stop in this part.  However, where there is a power to search, part 8 will direct how it is to be done and 
the limits on that power.  This will not be the power to be relied upon to search, but that power is found 
somewhere else in the bill.  This outlines how the search is to be done. 

Mr R.F. JOHNSON:  Does the Attorney General refer to stopping and detaining? 

Mr J.A. McGinty:  Yes.  Clause 65, in particular, does that. 

Mr R.F. JOHNSON:  Yes.  I was referring to clause 65.  The basic search or strip search, and the rules for - 

Mr J.A. McGINTY:  I elaborate on what I was saying before.  Clause 68 gives the police a power to do certain 
things.  In particular, if a police officer reasonably suspects that a person has in his or her possession, or under 
his or her control, anything relevant to an offence, the police officer may do certain things in respect of that 
person.  The clause also contains a general power, but it informs powers contained elsewhere in the bill, and that 
is how a search is to be conducted if there is a power to search contained elsewhere in this bill. 

Mr R.F. JOHNSON:  Some of the powers we have been talking about - namely, the powers to stop and search, 
to search thoroughly, to strip search etc - are contained within the Terrorism (Extraordinary Powers) Act, are 
they not? 

Mr J.A. McGinty:  Yes, they are. 

Mr R.F. JOHNSON:  Are they therefore covered under both that act and this bill? 

Mr J.A. McGinty:  The terrorism act attempts to be a collection of powers in relation to terrorism, so, yes, they 
exist in both pieces of legislation. 

Mr R.F. JOHNSON:  The Terrorism (Extraordinary Powers) Act deals specifically with terrorists, suspicious 
acts or the suspicion that a potential terrorist is carrying something. 

Mr J.A. McGinty:  Yes. 

Mr R.F. JOHNSON:  This part of this bill is obviously unrelated to terrorist activities.  This, I assume, is more 
in relation to contraband, stolen goods and whatever else - things other than something that somebody may be 
carrying for the purposes of carrying out a terrorist act.  Does what is included in this bill mop up everything else 
that is not included in the Terrorism (Extraordinary Powers) Act?  That is my basic question. 

Mr J.A. McGINTY:  This bill is the general source of authority for police to conduct searches.  There is nothing 
to stop these powers being used in respect of terrorist activity, but the Terrorism (Extraordinary Powers) Act 
contains specific powers that go further than those contained in this bill.  I think the first port of call for police 
when dealing with an act of terrorism would be to look at the Terrorism (Extraordinary Powers) Act.  Some of 
the powers from that act are incorporated in this measure, and the police could use those powers in dealing with 
an issue of terrorism; however, I think their starting point would be the more powerful provisions. 

Clauses put and passed.  
Leave granted for clauses 73 to 108 to be considered together. 

Clauses 73 to 108 - 
Mr R.F. JOHNSON:  Part 9 deals with forensic procedures on people.  Am I right in saying that this aspect is 
new to Western Australia? 

Mr J.A. McGinty:  Yes, it is.  However, there is one minor exception.  Section 236 of the Criminal Code will be 
repealed and will be replaced by this provision. 

Mr R.F. JOHNSON:  The Attorney General is right; it basically codifies section 236. 

Mr J.A. McGinty:  That will be taken out of the code. 

Mr R.F. JOHNSON:  And will be included in this bill? 

Mr J.A. McGinty:  Yes, and we will now have a codification that goes into a lot more detail than section 236 of 
the Criminal Code did in relation to taking samples from individuals. 
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Mr R.F. JOHNSON:  Will the bill completely regulate all the actions that can be taken under the powers that 
will be given to the police? 

Mr J.A. McGinty:  Yes, it will.  

Mr R.F. JOHNSON:  I am going over my old notes, which were made some time ago.  Internal searches 
without judicial approval will be allowed if a person is charged.  A person must be charged before he or she can 
be subjected to an internal search.  Am I right in saying that?  I understand that this will apply to not only 
suspects; volunteers and victims alike will be able to be searched, but the approval of a judicial officer will be 
required for such a search.  In other words, a victim can be compelled to be subjected to a search, provided that it 
is authorised by a judicial officer. 

Mr J.A. McGinty:  That is correct, yes. 

Mr R.F. JOHNSON:  Everything I have said is correct? 

Mr J.A. McGinty:  Yes, of course. 

Mr R.F. JOHNSON:  I will be doing the Attorney General’s job soon!  Clauses 74, 75 and 76 refer to the 
meaning of and powers for intimate, non-intimate and internal forensic procedures.  My notes indicate that these 
are the most complicated and detailed and, generally, most contentious clauses.  Does the Attorney General 
agree with that? 

Mr J.A. McGinty:  Different people will have different views on it. 

Mr R.F. JOHNSON:  I have already covered the power of police to search with approval.  A judicial officer 
must give approval for that. 

Mr J.A. McGinty:  Not in all circumstances.  In some cases, a senior officer can authorise the taking of a 
sample. 

Mr R.F. JOHNSON:  Can the Attorney General confirm that this does not involve taking DNA samples, 
because that would come under the Criminal Investigation (Identifying People) Act 2002, and that any samples 
taken can be obtained for evidence only? 

Mr J.A. McGINTY:  It is not for the taking of a straightforward DNA sample.  I think this is correct; I will 
certainly be corrected if I do not get it right.  If, however, someone else’s DNA is on a person - for instance, a 
person might be covered in blood - a sample could be taken from that person and analysed for its DNA. 

Mr R.F. Johnson:  Even from the victim? 

Mr J.A. McGINTY:  Yes; quite often that would be the case.  The sample of blood would be taken and 
obviously the issue would be whether it is the victim’s or the assailant’s blood.  It will enable the taking of that 
sample, which would then be used in evidence.  To the extent that a DNA databank is being established, and the 
sample will be taken as a routine collection of DNA, it will not be used for that purpose.  If we wanted to get a 
person’s DNA to ascertain whether it lined up with DNA collected from elsewhere -  

Mr R.F. Johnson:  If I were the suspect. 

Mr J.A. McGINTY:  - or the victim - the Criminal Investigation (Identifying People) Act, not these provisions, 
would need to be used to get DNA for that purpose. 

Mr R.F. Johnson:  In my notes on forensic procedures on victims and witnesses, I have written the word 
“problematic”.  The provision applies to victims who must undergo forensic procedures.  I understand that they 
would be requested to undergo such a procedure, and obviously great delicacy would be involved.  If they were 
not prepared to give consent, the police could apply for an FP warrant. 

Mr J.A. McGINTY:  Yes.  With a judicial order, a witness can be compelled to provide a sample. 

Mr R.F. Johnson:  Or a victim? 

Mr J.A. McGINTY:  Yes, the same applies to a victim.  That element of compulsion can be applied.  It might 
be used, for example, in the case of a person who is being stood over and who may be afraid to otherwise 
cooperate in the collection of evidence.  It will need to be sanctioned by a magistrate in those circumstances. 

Mr R.F. Johnson:  The classic case would be if somebody were raped and that person did not want to go 
through the trauma of giving a sample of the perpetrator’s semen for DNA analysis.  Under this bill, that person 
can be forced to give a sample if a judicial order is issued. 

Mr J.A. McGINTY:  Yes, that is right. 

Mr R.F. Johnson:  Even against that person’s will? 
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Mr J.A. McGINTY:  Yes.   

Clauses put and passed. 
Leave granted for clauses 109 to 113 to be considered together. 

Clauses 109 to 113 - 
Mr R.F. JOHNSON:  Clauses 109 to 113 contain provisions relating to searches and forensic procedures on 
people.  We dealt to some extent with that aspect during debate on part 9 of the bill.  This part is ancillary to 
parts 8 and 9. 

Mr J.A. McGinty:  Yes, it informs parts 8 and 9 and puts limits on those powers.   

Mr R.F. JOHNSON:  Can the Attorney General confirm that the forensic evidence can be put into databases?  I 
understand that does not include DNA.  Will the Attorney General explain in more detail exactly what type of 
forensic evidence, and whether DNA will be added to databases? 

Mr J.A. McGINTY:  I think the answer to the question is that any DNA collected, particularly if it is from a 
crime scene, will be measured against the database to ascertain the origin of, for instance, the blood sample we 
referred to earlier.  If it is obtained from a crime scene, it will remain on the database.  The crime scene DNA is 
separate from the victim’s own DNA, and it will need to be treated under the Criminal Investigation (Identifying 
People) Act.  As I understand that legislation - I stand subject to correction on this - a victim could request that 
the DNA be used only for the purpose of solving a particular crime and not be added to the database, which is 
there for future reference. 

Mr R.F. Johnson:  Is that the DNA of the victim of that particular crime? 

Mr J.A. McGINTY:  Yes, obtained under the Criminal Investigation (Identifying People) Act. 

Mr R.F. Johnson:  Can the victim request that the victim’s sample not be kept on a database after the crime has 
been dealt with? 

Mr J.A. McGINTY:  Yes.  Under the Criminal Investigation (Identifying People) Act, if the DNA is collected 
from the victim, the victim can identify what purposes that DNA is to be used for; that is, whether it is to be used 
generally or for solving only that particular crime.   
Clauses put and passed.   
Leave granted for clauses 114 to 143 to be considered together. 

Clauses 114 to 143 -  
Mr R.F. JOHNSON:  I refer to clause 127, “Arrest power for offences”.  The note I have here is that it gives 
powers to regulate.  I assume by that that some powers are already contained in the Police Act or the Criminal 
Code and they have been moved into this bill.  However, this bill provides for those powers to be regulated.  My 
notes say that we are codifying what is already happening.  Is that right? 

Mr J.A. McGINTY:  It goes further than that.  Section 564 of the Criminal Code refers to the power to arrest 
and section 43 of the Police Act deals with the powers of arrest.  It is one of the major changes this legislation is 
making, although it now seeks to codify and describe the way in which the police officer may arrest a person for 
a serious offence if there is reasonable suspicion for it.  That does not mean he must arrest the person. 
Mr R.F. JOHNSON:  Am I right in saying that the police can arrest a person for a non-serious offence only if it 
is necessary to get details; for instance, if the police believe that the person will not turn up at court? 
Mr J.A. McGINTY:  Yes.  Clause 127(3) seeks to encourage the police not to arrest for minor offences but 
simply to charge without arrest.  The thinking behind that is that it will free up police to do other things.  
However, there are certain circumstances in which the police should arrest for minor offences.  That is basically 
covered by the provision set out in clause 127(3).  Paragraph (b) of that clause gives the police the power to 
arrest for an offence that is not a serious offence by establishing the identity of the person who is committing the 
offence and determining that the person is likely to continue to repeat that offence or another offence.  In those 
circumstances, the police may arrest. 
Mr R.F. Johnson:  They do, don’t they? 
Mr J.A. McGINTY:  Yes.  At the moment, in other circumstances the police arrest.  This clause is designed to 
encourage the police to not use the arrest power in those non-serious offences.  If there is good reason to arrest, 
they should arrest.  If the offence is not categorised as a serious offence, the starting point is that the police 
should not use the power to arrest, but they should charge. 
Mr R.F. Johnson:  Can you explain that?  I thought you had to be arrested to be charged. 
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Mr J.A. McGINTY:  No, to issue a summons.  A person can be dealt with on summons or by arrest. 

Mr R.F. Johnson:  Would disorderly behaviour, being drunk in a public place and shouting abuse be classed as 
a non-serious offence; therefore, the police would not arrest that person? 
Mr J.A. McGINTY:  If it was a one-off action, they would not arrest. 
Mr R.F. Johnson:  What would they do? 
Mr J.A. McGINTY:  They would issue that person with a summons and charge him.  Without going through 
the process of arresting a person, taking them to the police station and doing all the paperwork, which would take 
out a police officer for -  
Mr R.F. Johnson:  Eight hours. 
Mr J.A. McGINTY:  I do not know about that.  However, it is an inordinate length of time, particularly when 
we consider bail processes and those sorts of matters.  It is not a case of whether the police officer believes it is a 
non-serious offence; it is either a serious offence or a non-serious offence because of the provisions in clause 
127(1), which define what is a serious offence.  If there is good reason to use the arrest power - for example, if a 
person is on a rampage and will commit other offences and continue to commit that offence - the police should 
arrest.  If they do not have good reason to arrest, they should deal with the offender by way of summons.  That 
should result in considerable savings of police time that can be used to investigate more serious crime. 
Mr R.F. JOHNSON:  I want more information in this area.  I am looking at a case of a person who has racked 
up an enormous amount of fines.  His is not the only case of its kind.  The person to whom I refer is normally 
arrested in the Northbridge area, taken to the police station and then the police go through the normal 
procedures.  The person is then charged with disorderly conduct, abusive language, pushing a public officer - all 
sorts of things.  If the Attorney General saw this person’s record sheet, he would be astounded.  Under the 
criteria in the bill that is not a serious offence.  The bill states that -  

 “serious offence” means - 

  (a) an offence the statutory penalty for which is or includes imprisonment for 5 years or 
more or life; or 

  (b) an offence prescribed by the regulations.   

We do not know what the regulations are, because they have not been prescribed.  It could be interesting when 
we see what they are.  If a serious offence is one that will include imprisonment for five years or more, a lot of 
people will not be arrested in future.  Many people commit offences of antisocial behaviour, criminal damage 
and all sorts of things.  I do not think that the penalty for criminal damage is five years or more.  What would 
happen if someone was causing a nuisance in a public place?  It could not be classed as a serious offence.  What 
will the police officer do if that person does not want to give their name and address or gives a fictitious name 
and address? 

Mr J.A. McGinty:  Arrest him. 

Mr R.F. JOHNSON:  What will happen then?  Will the person be taken back to the police station? 

Mr J.A. McGinty:  Yes and he will apply for bail and be dealt with in the same way that people who are 
arrested currently are. 

Mr R.F. JOHNSON:  If that person is already out on bail -  

Mr J.A. McGinty:  He will be dealt with in accordance with the provisions of the Bail Act, and it will depend 
upon what he is on bail for. 

Mr R.F. JOHNSON:  If he owes thousands of dollars of unpaid fines and has been driving a vehicle without a 
licence - I am not referring to the Attorney General’s colleague but a person outside this place - what will happen 
to him?  He will continue to be let out of the judicial system because the judge will uphold an appeal from an 
Aboriginal legal firm. 

Mr J.A. McGinty:  Generally speaking, in those circumstances people who commit those offences will be 
released on bail. 

Mr R.F. JOHNSON:  Time and again. 

Mr J.A. McGinty:  The question is: should they be held in custody pending the determination of that particular 
issue? 

Mr R.F. JOHNSON:  If they have racked up thousands of dollars in unpaid fines and they have committed an 
offence while on bail for a previous offence, they should be held, but they are not.  I hope these clauses will not 
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be a weakening of the justice system as it deals with people who are repeat offenders for not paying fines, fare 
evading - every offence imaginable over a long time. 

Mr J.A. McGINTY:  The change being made is the codification in the statute law of this particular policy 
objective.  It is already in the police commissioner’s orders and procedures.  As the member mentioned traffic 
offence, perhaps I could mention a shooting offence.  If one knew who shot somebody and it was a firearms 
offence -  

Mr R.F. Johnson:  I was not being clever. 

Mr J.A. McGINTY:  In that instance there would be no point in the police arresting the person and taking him 
to the police station if an offence of that nature was not likely to be repeated.  This clause seeks to pick up on the 
commissioner’s orders and carry forward the general intent of that and also, for the first time, to have it written 
in statute form.  There are a range of other examples.  In the case of someone littering, that person should be 
dealt with by way of summons rather than the arrest power.  That is the intention.  In the examples that we have 
been talking about, the criteria are set out in clause 127(3)(b).  However, if there is a good reason to arrest a 
person committing a non-serious offence, that person should be arrested. 

Mr R.F. JOHNSON:  I refer to clause 133 which provides additional powers to aid in the recapture of escapees.  
Is it correct that this clause relies on section 564 of the Criminal Code? 

Mr J.A. McGinty:  I am told no.  I am told that these are additional powers, which are specifically related to 
escapees and which give the police power to enter and search any place where the police reasonably suspect that 
the escapee has been or is likely to go.  Otherwise, as the escapee moves on, the police need another search 
warrant to enter a place to pursue the person when they reasonably suspect that he is in the place. 

Mr R.F. JOHNSON:  Section 564 of the Criminal Code, which is about arrest without a warrant in general 
terms, does not rely on that clause at all.   

Mr J.A. McGinty:  Section 564 is repealed as a result of this package of bills. 

Mr R.F. JOHNSON:  That is the point I am trying to make, as with other sections of the code that are being 
repealed.  The point is that clause 132 is now being codified in this bill.   

Mr J.A. McGinty:  Yes. 

Mr R.F. JOHNSON:  In previous times the police would have relied on section 564 of the Criminal Code.  
However, that section is being repealed now and this bill will use other powers to perform the same functions 
that would have been performed previously under section 564 of the Criminal Code. 

Mr J.A. McGinty:  Yes, I think the member is right. 

Mr R.F. JOHNSON:  I thank the Attorney General for that.  He said that I was wrong to start with. 

Mr J.A. McGinty:  I did. 

Mr R.F. JOHNSON:  I have managed to persuade the Attorney General so much that he has now come around 
to my way of thinking; that is good!  Therefore, am I right in my assumptions there? 

Mr J.A. McGinty:  Yes. 

Mr R.F. JOHNSON:  Am I right in saying that clause 134 extends the common law power?  There was a 
provision under common law to take certain people into custody. 

Mr J.A. McGinty:  Yes, that is right. 

Mr R.F. JOHNSON:  Am I right in also saying that the definition of “custody” is not necessarily “arrested”?  
Being breathalysed for drink-driving is an example.   

Mr J.A. McGinty:  Yes; I refer to clause 134(2)(b). 

Mr R.F. JOHNSON:  That is the one to which I referred the Attorney General.  

Mr J.A. McGINTY:  Yes.  I think the member is referring to clause 136, which deals with the rights of arrested 
people.  We were keen that this bill not be exclusively about the powers of police; we also sought to write in the 
rights of an arrested person. 

Mr R.F. Johnson:  Yes.  Am I right in saying that it would include arrested suspects, such as illegal immigrants 
who are not suspects but are held in custody?  In other words, illegal immigrants could be arrested by the state 
police and held in custody. 

Mr J.A. McGINTY:  We are dealing in this bill with state powers.  In an immigration issue the powers used 
would be commonwealth powers, as they are not covered by this legislation.  The commonwealth powers of 
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arrest are detailed in the commonwealth Crimes Act, so if the arrest were for a commonwealth matter, those 
powers of arrest would be used, not those of state law. 

Mr R.F. Johnson:  But if illegal immigrants were found on the beaches in the northern part of the state, the state 
police would, in fact, take those people into custody; they would not necessarily arrest them for committing a 
crime but would hold them in custody until the federal police or immigration officials came along and dealt with 
them. 

Mr J.A. McGINTY:  Again the member is right. 

Mr R.F. Johnson:  I am having a wonderful time; I am doing well tonight. 

Mr J.A. McGINTY:  It is a question of wherever it appears.  The power of the state police to arrest someone on 
suspicion that the person has breached the law of another jurisdiction - in this case the law of the commonwealth 
- is currently in section 43 of the Police Act.  Although section 43 of the Police Act is being repealed by this 
package of legislation, that power will not be written into the Criminal Investigation Bill but will be written into 
the Criminal Investigation (Extra-Territorial Offences) Act.  It will therefore now appear in another act. 
Mr R.F. Johnson:  Is that through the process of deliberation on this bill at a later stage or is it already there? 
Mr J.A. McGINTY:  It is in the Criminal Investigation (Consequential Provisions) Bill, but it does exactly that, 
and we will be dealing with that bill after this bill. 
Mr R.F. Johnson:  So I was right. 

Mr J.A. McGINTY:  Of course. 
Clauses put and passed. 
Leave granted for clauses 144 to 151 to be considered together. 

Clauses 144 to 151 - 
Mr R.F. JOHNSON:  Part 13 is titled “Seizing things and related matters”.  Will the Attorney General tell me 
once again whether some or all of these clauses or which of these clauses - 

Mr J.A. McGinty:  I was just about to say, before the member says anything more, that he is right again. 

Mr R.F. JOHNSON:  Good; of course I am!  Has part 13, clauses 144 to 151, been taken from another act? 

Mr J.A. McGinty:  No. 

Mr R.F. JOHNSON:  Is the Attorney General sure? 

Mr J.A. McGinty:  Yes. 

Mr R.F. JOHNSON:  Yes it has, yes it has not, or yes the Attorney General is sure? 

Mr J.A. McGinty:  Yes, I am sure. 

Mr R.F. JOHNSON:  So these are brand-new clauses that are not replicated in an existing act? 

Mr J.A. McGinty:  They do not come from the Criminal Code or the Police Act. 

Mr R.F. JOHNSON:  They are, therefore, nowhere to be seen in another act and are new inventions, if I can put 
it that way? 

Mr J.A. McGinty:  Yes. 

Mr R.F. JOHNSON:  I am sure the Attorney General is right there, actually!  The reason for the question is that 
I believe - perhaps the Attorney General can give some insight into this - that clause 149, if it is still clause 149 -  

Mr J.A. McGinty:  Is this to do with legal professional privilege?   

Mr R.F. JOHNSON:  Yes, privileged material. 

Mr J.A. McGinty:  It is now clause 150. 

Mr R.F. JOHNSON:  I understand the Criminal Lawyers Association does not like this clause.  Is the Attorney 
General aware of that?  If he is, can he tell the house why the Criminal Lawyers Association does not like this 
clause and what its concerns may be? 

Mr J.A. McGINTY:  I recollect that an issue was raised by either the Law Society or the Criminal Lawyers 
Association about this clause. 

Mr R.F. Johnson:  I am told that the Criminal Lawyers Association had some issues with this clause. 
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Mr J.A. McGINTY:  Yes.  This clause provides that any material that is seized and about which there is an 
argument as to whether it has legal professional privilege must be put in a box and sealed.  It is then up to a court 
to determine whether privilege attaches to it, in which case it cannot be used.  My recollection - this is going 
back some time now - is that there was a concern that the documents could be tampered with or used improperly, 
or something of that nature.  I think that was the nature of the complaint that was raised.  We hope the police 
would not act unlawfully.  If the documents are to be sealed, the law says that should be respected.  I remember 
the issue being raised, but I do not think the view was taken that there was any substance to it, because we need a 
mechanism to resolve disputes when there is an argument about whether particular documents are privileged.  
This clause provides a straightforward way of assessing whether privilege attaches to documents that are seized.   

Clauses put and passed.   

Clauses 152 to 156 put and passed.   

Title put and passed.   
 


